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re: (N
Dear Ms.-

This is in response to your letter requesting that the Department take a “no-action” position in
accepting a late ﬁ)in“ pursuant to Section 30-1434(1)(k) of the Idaho
Securities Act (the Act).

It 1s our understanding that~the Company) granted options under a 1997 Stock
Option Plan (the Plan) to employees, non-employee directors, consultants, and others.

Section 30-1434(1)(k) exempts:

“Any investment contract issued in connection with an employee’s stock purchase, savings,
pension, profit-sharing or similar benefit plan.”

This exemption is not applicable to non-employees such as consultants of the Company. In our
opinion, any distribution of shares or options to the Idaho employees of a parent corporation, or a
subsidiary corporation that is not wholly owned by the Company, would also be a violation of Section
30-1434(1)(k).

Based on your representations, the Department is willing to take a “no-action” position in accepting
the late filing by eI s ! 10 Section 30-1434(1)(k). However, this “no-
action” will in no way extinguish the Company’s civil liability to the individuals previously granted
options pursuant to the Plan. In our opinion, in order to extinguish this liability, the only remedies
available to the Company are: 1) finding an applicable self-executing exemption on which to rely for
options granted prior to this filing, or 2) offering rescission to all plan participants. Please refer to
§30-1446 of the Act (enclosed) for information regarding rescission offers.

Please be aware that the position taken in this letter is based solely on the facts and circumstances
presented your letter dated August 15, 2001. Should the facts change or be altered in a material way,

our view may be different.

If you have any guestions regarding this matter, please contact the undersigned.

Sincerely,

N;Scmc'w
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